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DELAWARE DEPARTMENT OF TRANSPORTATION

CONTRACTOR COMPLIANCE PROGRAM PLAN

INTRODUCTION

The Delaware Department of Transportation (DelDOT) is a recipient of federal funds and
assistance for the construction of highways, bridges, and other structures within the State
of Delaware. As a federal aid recipient, DelDOT is required to insure compliance with
all federally mandated Equal Opportunity, Equal Employment Opportunity, and
Affirmative Action regulations and provisions by all contractors, subcontractors,
consultants, subconsultants, and suppliers participating on any federally assisted projects
or contracts. Contractors are required to comply with Title VI of the Civil Rights Act of
1964 and certain Equal Employment Opportunity (EEO), Affirmative Action (AA),
Disadvantaged Business Enterprise (DBE), On-the-Job Training and Wage Rate Special
provisions to be eligible for participation in DelDOT programs. This Contractor
Compliance Program Plan describes the centralized program implemented by DelDOT.
This document embodies the procedures, methods, mechanisms and activities by which
DelDOT will monitor and insure compliance with such regulatory and contractual
requirements.  This Contractor Compliance Program Plan is a five-year plan

encompassing 2011 through 2015.
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POLICY STATEMENT & ASSURANCES

State of Delaware Department of Transportation

IT IS THE POLICY OF THE DELAWARE DEPARTMENT OF TRANSPORTATION that
no person in the United States shall on the grounds of race, color, natienal origin, sex, age, and
handicap/disability, be excluded from participation in, be denied the benefits of, or be otherwise
subjected to discrimination in any program or activity which is administered by the Delaware
Department of Transportation, regardless of the funding source, (i.e. State, Federal Highway
Administration (FHW A), or Federal Transit Authority (FTA)).

It is also the policy of DelDOT to require the mandatory Standard Federal Equal
Employment Opportunity Contract Specifications be included in the contract provisions of
all federally assisted contracts. Similarly the Training Special Provisions language is also
incorporated in all federally assisted contracts, whether a trainee requirement has been
assigned or not. To insure compliance with these provisions, DelDOT hereby establishes
its Contractor Compliance Program.

ASSURANCE

Pursuant to the requirements of Section 22(a) of the Federal-Aid Highway Act of 1968,
the State of Delaware, desiring to avail itself of the benefits of Chapter 1, Title 23, United
States Code, and as a condition to obtaining the approval of the Secretary of
Transportation of any programs for projects as provided for in Title 23, United States
Code, Section 105(a), hereby gives its assurance that employment in connection with all
proposed projects approved on or after August 23, 1968, will be provided without regard
to race, color, creed or national origin. More specifically, and without limiting the above
general assurance, the Delaware Department of Transportation (DelDOT) hereby gives the
following specific assurances:

1. DelDOT will establish an Equal Opportunity Program in furtherance of the above
General Assurance, which shall include a system to ascertain whether contractors and
subcontractors are complying with their equal employment opportunity contract
obligations and the degree to which such compliance is producing substantial progress on
the various project sites in terms of minority group employment. DelDOT will furnish
such information and reports regarding contractor and subcontractor compliance as may
be requested by the Federal Highway Administration.

2. The DelDOT program shall include effective procedures to assure that discrimination in
employment on the grounds of race, color, creed or national origin will not be permitted
on any projects and if discrimination exists at the time this assurance is made, it will be
corrected promptly.

3. DelDOT has appointed an Equal Opportunity Coordinator whose primary duty shall be
to administer DelDOT's Equal Employment Opportunity Program as established pursuant
to these assurances.



4. DelDOT will, on its own initiative, take affirmative action, including the imposition of
contract sanctions and the initiation of appropriate legal proceedings under any applicable
State or Federal law, to achieve equal employment opportunity on Federal-aid highway
projects and will actively cooperate with the Federal Highway Administration in all
investigations and enforcement actions undertaken by the Federal Highway
Administration.

5. DelDOT will establish and maintain effective liaison with public and private agencies
and organizations which are, or should be, involved in equal opportunity programs. Such
agencies and organizations include, but are not limited to, labor unions, contractor
associations, minority group organizations, the U. S. and Delaware Employment Services,
the U. 8. and Delaware Department of Labor.

6. DelDOT hereby agrees that it will seek the cooperation of unions, contractors,
appropriate State agencies and other related organizations in the establishment of skill
training programs, and will assure that all persons will have an opportunity to participate
in such programs without regard to race, creed, color or national origin.

7. DelDOT hereby agrees that its own employment policies and practices with regard to
DelDOT employees any part of whose compensation is reimbursed from Federal funds
will be without regard to race, color, creed or national origin.

8. DelDOT shall include in the advertised specifications notification of the specific equal
employment opportunity responsibilities of the successful bidder as those responsibilities
are currently defined and required by the Federal Highway Administration. No
requirement or obligation shall be imposed as a condition precedent to the award of a
contract for a project unless such requirement or obligation is otherwise lawful and is
specifically set forth in the advertised specifications.

9. DelDOT will obtain and furnish to the Federal Highway Administration such
information and reports as may be requested to enable the Federal Highway
Administration to determine compliance by DelDOT with this assurance.

(a4 de

Carolann Wicks, P.E.
Secretary, Department of Transportation

Date

1/ 18/17



I1l.  Organizational Responsibilities for Contractor Compliance

Exhibit A contains an organizational chart showing DelDOT senior management along
with individual positions within the Civil Rights group.

A.

DelDOT Senior Management

In support of the assurances and policy of DelDOT related to civil rights issues,
Directors of DelDOT commit to affirmative steps to monitor the compliance of
contractors, subcontractors, consultants, and subconsultants with the Equal
Employment Opportunity regulatory and contractual requirements. Cooperation
with contractor compliance activities is required of all seeking to do business with
DelDOT.

Civil Rights Administrator

DelDOT has created the position of Civil Rights Administrator, to serve as Equal
Opportunity Coordinator, whose responsibilities include: providing oversight and
coordination of civil rights-related activities; developing programs and plans for
the department consistent with federal regulations, i.e. Contractor Compliance and
OJT; establishing, maintaining, and communicating the processes (including
timeliness goals) used to ensure contractor compliance to DelDOT personnel and
business partners. This position is full-time and is dedicated 100% to external
equal opportunity program functions. The Civil Rights Administrator oversees
and directs the operation of the Civil Rights Section, which is centralized at
DelDOT’s Administrative Building. The Civil Rights Section performs external
equal opportunity and related contractor compliance program functions
throughout the state.

The Civil Rights Administrator establishes compliance review goals annually and
facilitates accomplishment of such goals utilizing resources available. The Civil
Rights Administrator oversees the application of and the maintenance of the
contractor compliance review selection process outlined herein. The Civil Rights
Administrator serves as the sole point of contact for deliverables to FHWA or
other agencies relating to civil rights issues.

The Civil Rights Administrator is responsible for the investigation of allegations
of discrimination and non-compliance and will insure the prompt investigation
thereof in compliance with DelDOT’s established External Employment
Opportunity Complaint Procedure. The Civil Rights Administrator is responsible
for reviewing planned projects and setting OJT Annual goals and project-specific
Training Special Provisions (TSP) trainee assignments on appropriate projects
based on established criteria. The Civil Rights Administrator is responsible for
identifying, supervising, and training sufficient staff and where necessary



securing external resources to fulfill the goals and objectives of the various Equal
Opportunity programs applicable to federal aid recipients, including but not
limited to Contractor Compliance and On-the-Job Training programs.

The Civil Rights Administrator has held this position for over three years, has 20
years of civil rights experience along with a law degree with a focus in
employment law, and nine years supervisory experience over civil rights
personnel.

DBE Program Manager

The DBE Program Manager oversees the implementation of various monitoring
activities pursuant to this contractor compliance program plan, including but not
limited to the selection of business entities for contractor or DBE compliance
review. The DBE Program Manager position is a full-time position and is
dedicated 100% to various external equal opportunity program functions,
including but not limited to contractor compliance. The DBE Program Manager
is responsible for reviewing planned projects and setting DBE goals based on
established criteria. The DBE Program Manager identifies and participates in the
review of DBEs on a periodic basis to insure compliance with all equal
opportunity requirements. The DBE Program Manager participates in the
development and implementation of training components for prime contractors
and consultants, DBEs, and subcontractors and subconsultants regarding the equal
opportunity requirements and compliance therewith. The DBE Program Manager
will participate in the investigation of allegations of discrimination and non-
compliance and will participate in the development of recommendations for
resolution, corrective action and follow-up.

The DBE Program Manager has held this position for less than a year, has two (2)
years civil rights experience. The DBE Manager holds a bachelor’s degree in
Bachelor of Science in Integrated Strategic Communication and a master’s in
Public Administration.

DBE Staff and Other Resources

The DBE staff consists of two (2) DBE/EO Specialists positions and one DBE
Administrative Specialist. Each of these positions is full-time and dedicated
100% to various external equal opportunity program activities including but not
limited to contractor compliance. The DBE staff, under the direction of the DBE
Program Manager and Civil Rights Administrator, is responsible for the
completion of various monitoring activities contained in the DBE Program and
the Contractor Compliance Program. DBE staff interacts directly with contractors
as part of the monitoring processes for certain components of the Contractor
Compliance Program. DBE staff assists individuals assigned to conduct
contractor compliance review activities and serves as liaisons with prime
contractors, subcontractors, consultants, subconsultants, and OJT trainees. DBE



staff assists in the dissemination of information regarding the mandated equal
opportunity provisions contained in all federally assisted contracts through a
variety of means.

One of the DBE/EO Specialists has two (2) years in their position. That DBE/EO
Specialist has over ten (10) years of civil rights in transportation experience as
well as 10 years of contractor compliance experience. The second DBE/EO
Specialist is newly promoted to the position, but has six years of general
transportation experience.

DelDOT Contract Administration

DelDOT Contract Administration personnel work closely with Civil Rights
Section personnel to insure mandated language related to external equal
opportunity programs and regulations authorizing the same are included on all
federally assisted contracts and projects. Contract Administration personnel
coordinate with Civil Rights Section personnel to provide multiple opportunities
to interact with prospective bidders and successful contractors in the preliminary
stages of contract advertising, bidding and execution to facilitate clear and
repetitive dissemination of information related to responsibilities required for
compliance with equal opportunity provisions embodied in the contracts,
including but not limited to DBE and OJT goals and requirements (See Exhibit
B). Contract Administration personnel participate in, assist in the development
of, and attend a variety of training venues to maintain familiarity with federal
regulations and equal opportunity requirements and regulations in order to
provide information to components of the contractor and business communities
regarding the same.

DelDOT Project Management Personnel

DelDOT Project Management personnel assist, as needed, in disseminating
information to contractors, subcontractors, consultants and subconsultants
regarding compliance with mandated regulations and contract provisions
governing equal opportunity on federally assisted projects, contracts and
programs.  Such efforts will encompass inclusion of Civil Rights Section
personnel in pre-bid, pre-construction and construction progress meetings on
federally assisted projects. DelDOT project management personnel will receive
training on a periodic basis to insure familiarity with regulations and authorities
supporting external equal opportunity programs.



V.

COMPLIANCE REVIEW PROCEDURES

A

B.

Authorities — The authority and basis for contractor compliance procedures are

in:

1.

2.

3.

Laws:
a.  Title VI and VII of the Civil Rights Act of 1964
b.  Federal-Aid Highway Act of 1968 and 1973 (23 USC 140, 234)
c.  Rehabilitation Act of 1973
d.  Age Discrimination in Employment Act of 1975
e.  Civil Rights Restoration Act of 1987
f. Americans with Disabilities Act of 1990
g.  Executive Orders 11246, as amended by E.O. 11375 and E.O. 11478
Regulations (See Exhibit C)
a. 23CFR 200
b. 23 CFR 230, Subparts A, C and D
c. 23 CFR 633 Subpart A
d. 41 CFR Part60-1
e. 41 CFR Part 60-4
f. 49 CFR 21
g 49CFR 26
h.  FHWA Order 4710.8
Contract Provisions: FHWA 1273

Information Sharing Process

1.

DelDOT personnel and designated persons with contract compliance
responsibilities will maintain current knowledge and understanding of
proper compliance review practices by participating in regular training
activities. Where contractor compliance review tasks are assigned to
designated individuals outside of DelDOT, DelDOT will insure that such
individuals possess the requisite skills, knowledge, expertise and work
experience to complete the tasks appropriately.

DelDOT will conduct training seminars for the contractor community and
its business partners to inform them of the EEO contract requirements.
Additionally DelDOT will maintain Equal Opportunity, Equal Employment
Opportunity, DBE, On-the-Job Training information and resources on its
website for easy accessibility for contractors, consultants, and other
interested parties. During 2007-2008 DelDOT conducted five workshops on
EEO contract requirements.

DelDOT Civil Rights Section personnel participate regularly in pre-bid, pre-
award, and pre-construction meetings to advise contractors and
subcontractors of the various EEO contract requirements and reporting
obligations. This information is incorporated in the minutes of any such



C.

D.

meetings and is widely distributed to attendees and personnel connected
with the projects in question.

Contractor Compliance Review Planning Strategy

In light of the lack of documentation relating to contractor compliance reviews in
Delaware and reviewing the various types of compliance reviews deemed
appropriate by FHWA, DelDOT plans to conduct area-wide (i.e. state-wide)
contractor-specific reviews. This determination will permit the establishment of a
baseline of data and information related to civil rights compliance and will be
conducted with well-defined incremental goals and tasks outlined.

To avoid undertaking more than can be reasonably accomplished, given the
staffing and other limitations, efforts have been initiated to objectively select a
small but viable goal for completion of contractor compliance review activities.
To accomplish the selection of the prime contractors in an objective and
appropriate  manner, DelDOT Civil Rights Section staff has prepared a
mechanism that will numerically compare contractors based on the criteria in
established review guidelines, utilizing data already captured by DelDOT. By
assigning specific point values to responses within a defined range for each of the
specific inquiries, each contractor can be ranked so as to objectively determine
which contractors should be targeted for review and in which order.

DelDOT will generally determine which type of compliance review is to be
conducted. This is generally at DelDOT’s discretion. Notification to any
contractor/company being reviewed will clearly communicate the type of review
being conducted. This will facilitate the gathering of appropriate documentation
by the contractor/company.

Selection Process

1. To accomplish the selection of contractors/companies for compliance review
DelDOT has adopted a mechanism that evaluates each company/contractor in
an objective and quantifiable manner, resulting in a ranking.

a.  An objective analysis will be conducted of contractors based on: the
awarding of contracts to any contractor/company;
(1) contractors/companies with current contracts will receive
greater points in the valuation of this criteria, based on the number
of contracts entered into with DelDOT, than contractors/companies
who do not have current contracts with DelDOT;
b. the nature of funding on any contracts awarded to any
contractor/company within a designated evaluation period;
(1) the greater the total percentage of a contractor’s/company’s
total contracts during the designated review period which are
federally funded (in whole or in part), as opposed to fully state
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funded, will result in greater points being assessed in the valuation
of this criteria;

c. the percentage value of the contract(s) awarded to any
contractor/company as compared to total value of contracts awarded
by DelDOT within the designated evaluation period;

(1) the  greater the aggregate dollar value of a
contractor’s/company’s total contracts during the designated
review period, the greater the points assessed in the valuation of
this criteria;

d. the potential for employment opportunities for minorities and
females for the contractor/company based on work performed
during the designated evaluation period, utilizing geographic census
demographic data related to actual projects awarded,;

(1) the greater the minority population in the geographic areas
where a contractor/company has contracted work, the greater the
point value will be assessed for this criteria;

e. an assessment of the contractor’s/company’s business practices
during the designated evaluation period.

(1) The accomplishment of and/or exceeding of DBE goals as
compared to executing contracts without DBE goals or failing to
meet established DBE goals will affect the assessment of points in
the valuation of this criteria.
Each of these areas will be valued and all contractors/companies will be
ranked as part of the analysis. Selection for contractor compliance review
will be made solely on this analysis, except where issues of potential non-
compliance have been detected. (See Exhibit D)
In addition to the selection rating system described above,
contractors/companies will also be selected for compliance reviews in those
instances where credible information creates a presumption of potential
compliance deficiencies in any of the EEO Program areas or a request to
conduct a compliance review is received from FHWA Headquarters.

E. Scheduling and Notification

1.

Once DelDOT has determined the type of compliance review and the
selection process has been completed, the selected contractor/company will
be formally notified, in writing, of the compliance review.
This notice will contain requests for specific information, documentation and
records, including but not limited to:
a. Identifying information regarding the contractor/company EEO
Officer and documentation of required meetings, etc.;
b.  The most recent certified payroll, broken down by race, gender,
national origin, job classifications of all employees;
c.  Copies of any current collective bargaining agreements;
d.  Copies of executed purchase orders and subcontracts;
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e. Information on any complaints of discrimination filed against the
company/contractor within one (1) year of the review;

f. A list of new hires, rehires, promotions or firings/terminations
during the six month period immediately preceding the notice of
compliance review;

g.  Alistof all recruitment sources utilized;

h. A list of all firms including minority and women-owned firms
contacted as possible subcontractors and material suppliers, and
those firms selected, with contact information for all listed.

The notice of compliance review will include a timeframe for responding and
a deadline by which documentation must be received. (See Exhibit E)

In the instance of a project-specific compliance review, the Contractor/
Company will be provided sufficient time to secure the requested
documentation from all subcontractors on the project as well. It is the
responsibility of the Contractor/Company to secure such documentation from
the subcontractors or to provide sufficient evidence of a good faith effort to
do so.

Types of Reviews

1.

Project Reviews

Project reviews are probably the most common type of contract compliance

review. This type of review primarily insures equal opportunity for minority

and females within a company’s/contractor’s workforce by analyzing the

number of hours worked on specific projects. The contract compliance

review procedures outlined in 23 CFR 230 cover this type of review more

than any other type of review. Project reviews generally include the

following:

a. Review scheduling, contractor notification, preliminary analysis,

on-site verification, exit conference and compliance determination
coordinated with only the prime contractor.

b. The prime contractor is held responsible for obtaining from all
active subcontractors the documentation listed in 23 CFR 230.409
c(3):

(1) PR-1391 from a recent payroll

(2) Copies of bargaining agreements

(3) Copies of purchase orders

(4) Lists of recruitment sources

(5) Lists of promotions during the last six months

(6) An annotated payroll

(7) The identity and telephone numbers of subcontractor, EEO
officer and DBE Liaisons

(8) The status of any actions taken by other governmental agencies
(i.e. EEOC, OFCCP)

(9) Any other necessary documents.

12



Any preliminary compliance determination reached by DelDOT will be
based on the project’s work force, not the prime contractor’s full work
force, and only one determination is made for all business entities
reviewed based on participation on the selected project. Any compliance
notice or Show Cause Notice issued as a result of the review will be
submitted to the prime contractor for the entire project because the prime
contractors are responsible for informing subcontractors and DBEs of their
civil rights requirements and insuring subcontractors and DBEs comply
with those requirements.

Additionally, DBEs on the selected project need to be reviewed to
determine whether they are performing a commercially useful function
(CUF) and whether the DBE Program’s eligible owner is managing and
controlling the DBE firm’s operations and employees.

2. Area-Wide Reviews

This type of compliance review is not as common as the project reviews.
DelDOT has committed to engage in this type of review to develop a
baseline of data on its prime contractors, subcontractors, consultants,
subconsultants, vendors and DBEs to support the effectiveness of this
Contractor Compliance Program. The procedures are similar to those
outlined for project reviews with the exception that the selected
contractor/consultant/DBE  must provide documentation, data and
information about its own entire work force. Compliance determinations
will be made for the selected contractor/consultant/DBE, separate from
any prime contractor. An area work force (in this instance the state of
Delaware is the area being reviewed) involving multiple projects is
reviewed. In addition to the listed information noted above, the following
applies to area-wide reviews:

a. Area work force is defined as Employees at all Federal-aid and
Federal and non-federal projects in a specific geographical area.

b. Equal employment opportunity is covered and reviewed on a state-
wide basis rather than based on a project.

C. Each selected contractor/company is responsible for its own work

force with respect to fulfilling the Non-discriminatory, EO and
EEO requirements, including mandatory contractor provisions,
displaying posters, not discriminating in selecting/retaining
subcontractors, training, demonstrating good faith efforts, DBE
goal attainment, etc.

d. A Show Cause Notice will be issued to each non-compliant prime
or subcontractor or DBE with an informational copy to any
concerned involved prime, if a subcontractor or DBE is cited. (See
Exhibit E)

e. Where more than one project is reviewed, based on the
contractor/company  selected for review, the responding
contractor/company will list projects separately with the number of
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3.

total employees by ethnicity, craft, and gender on each project.
The analysis of the work force data will be accomplished, and all
workforce data will be compiled by a) the total number of
employees by craft, ethnicity and gender and b) the total number of
work hours for all employees by craft, ethnicity and gender
(verified with payroll records). This compilation should also
reflect new hires, promotions, rehires, recalls, etc.

f. Lists of all active and committed subcontractors indicating the type
of work performed, the value of each subcontract, and what DBE
goals are fulfilled on all work of each prime contractor/consultant.
Review of this information is done to ascertain a
contractor’s/company’s appropriate use of DBEs whether a goal is
set or not.

Consolidated Contract Compliance Reviews

Consolidated contract compliance reviews are normally conducted to
determine if companies/contractors in a certain area are experiencing similar
problems with obtaining an adequate representation of minorities and

women. Consolidated reviews will remain a cooperative effort between

DelDOT, FHWA and if appropriate the Office of Federal Contract
Compliance Programs (OFCCP), with a team conducting the review.

G.  Implementation of the Contractor Compliance Review Process

1.

Preliminary Analysis: DelDOT will insure that all contractors,
subcontractors, consultants, subconsultants, and suppliers are provided clear
guidance, information, and instructions regarding the Contractor
Compliance Review Process. DelDOT has established a Contractor
Compliance Manual for wide distribution to the contractor community,
general public and DelDOT personnel. (See Exhibit C)

The Contractor Compliance Manual clearly outlines data and information to
be retained by all contractors, subcontractors, consultants, subconsultants,
and suppliers (including DBEs) regarding specifically designated activities
required by regulations.

a.  Workforce Analysis

(1) Availability Analysis

Availability is defined as an estimate of the number of qualified
minorities or women available for employment in a particular job
group. This estimate is generally derived from a number of
sources outside of DelDOT such as the current census data, state
employment offices, governmental entities etc. This estimate is
expressed as a percentage of all qualified persons for employment
in the particular job group and is used as a benchmark against
which to compare the Company/Contractor’s existing workforce.
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2) Representation Analysis
The next step is to review the Contractor/Company’s workforce to
determine the number and percentage of minorities and women
employed in a particular job classification/trade. If the percentage
of minorities or women is less than would be reasonably
expected, given the availability in the labor force of the
geographic region, the Company/Contractor must demonstrate
good faith efforts or equal employment opportunity in hiring and
recruiting.

3) Utilization Analysis
Utilization analysis looks to the number of hours worked by
minorities and women as compared to the total hours worked by
all employees to determine if equal opportunity is provided to
employees irrespective of race and gender. A comparison of the
Company/Contractor’s workforce, the hours they worked and
their respective race and gender is done. Where there are
disparities detected then further review is conducted to insure the
reason for the disparity is non-discriminatory.

4) The purpose of these analyses is to determine if there is a
reasonable representation and utilization of minorities and
women in each craft, classification or occupation, based on their
availability in the relevant labor market.  Additionally, if
disparities are determined, review must continue to ascertain
what good faith efforts have been undertaken to reduce or
eliminate such disparities by the Contractor/Company. These
analyses are also instrumental in gathering evidence of
discriminatory practices relating to employment terms and
conditions.

b.  DBE Utilization Analysis

This step looks into how the Company/Contractor solicits, reviews
and selects subcontractors, vendors and suppliers for all of their
work. Emphasis is placed on determining whether the
Contractor/Company has an open process, inviting quotes from
diverse business entities or considers quotes from a particular group
and excludes others. Review is also made of any good faith efforts
undertaken by the Company/Contractor to open up their
subcontracting and vendor opportunities.

2. Upon initiation of a contractor compliance review, DelDOT personnel or
designated representatives will conduct a detailed review of data and
information submitted in response to a DelDOT contractor compliance
review request. Analysis of submissions will include workforce analyses
such as availability, representation and utilization analyses. Review will
include DBE utilization analysis as well.
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3. On-site verification: On-site verification reviews and interviews will be
conducted by DelDOT personnel or designated representatives.
a. Scheduling and Notification
The on-site review process commences with official written
notification. This written notification will inform the
Contractor/Company management of the purpose, scope, date, and
time of the review. Efforts will be made to provide any
Contractor/Company ten (10) business days notice of the on-site
review process. Efforts will also be made to adjust the timing of
the on-site review, upon legitimate request by the Contractor/
Company. The notification will clearly describe the
responsibilities of the Contractor/Company to provide all pertinent
documentation and information requested as well as to make all
arrangements to have the other steps of the review process go
smoothly, such as providing meeting space, facilitating requested
interviews, and insuring needed individuals are present.
b. A major purpose of an on-site review is to accomplish the
following:
1) Verify information obtained in the desk-audit phase
and to clarify and discrepancies in the material submitted;
2) Conduct interviews with representative members of
the Contractor’s/Company’s workforce and management;
3) Verify implementation of employee referral sources
and methods used to place employees;
4) Conduct a physical tour to insure non-segregation
of facilities;
5) Discuss issues and concerns.

4. Kick-off Meeting
The Kick-off meeting should include company/contractor senior
management/owner/executives. At the initial meeting the DelDOT
representative will discuss and review the following information:
Obijectives of the on-site review and visit;
Authorities for the review;
Materials submitted by the Contractor/Company;
Overview of analysis of materials provided for Desk Audit;
Arrangements for on-site inspections and employee/management
interviews.
The DelDOT representative will respond, as much as possible, to
questions from the Contractor/Company.

®o0 o

5. Exit Conference
The purpose of the exit conference is not to communicate the results or
findings of the on-site review to the Contractor/Company. The exit
conference is to advise the Contractor/Company that the on-site process
has been completed. The DelDOT representative will advise the
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Contractor/Company of the time frame within which a formal
determination will be provided, in writing. A formal determination will be
rendered within fifteen (15) days of the exit interview.

6. Documentation of all contractor compliance activities will be embodied in

a detailed narrative report including supporting documentation, prepared
by the reviewer. Such reports shall include the reviewer’s detailed notes,
documentary evidence, and any supporting information utilized in the
analysis of the data and information. All data and information gathered
during any contractor compliance or DBE compliance review will be
maintained for a period of five years by the Department.

H. COMPLIANCE REVIEW DETERMINATIONS

1.

Within 15 days from the completion of the onsite verification and exit
conference, the personnel performing the compliance review forward to
DelDOT’s Civil Rights Administrator a completed compliance review report,
based on information obtained. DelDOT’s Civil Rights Administrator will
prepare all determinations of the contractors’ compliance status and notify
the contractor(s) of the compliance determination by sending either a notice
of compliance or show cause notice to the contractor. Pursuant to regulations
governing contractor compliance, copies of the compliance review report will
be forwarded to FHWA for concurrence, non-concurrence or any other
necessary action.

Compliance

a) A Contractor/Company is in compliance when there is sufficient
information, data and evidence obtained during the compliance
review to determine the equal opportunity requirements have been
effectively implemented.

b)  Compliance determinations are based on the data, records and other
information gathered during the entire compliance review process,
including but not limited to the on-site review process.

c) Compliance determinations will be made by the DelDOT Civil
Rights Section, considering the following:

(1) Is there reasonable representation and utilization of minorities
and women in each craft, classification, occupation or job based
on their availability in the relevant labor force?

(2) Has the Contractor/Company taken any action to increase
recruitment, hiring opportunities, promotions, and training of
minorities and women?

(3) Have the Contractor’s/Company’s efforts to provide equal
opportunity been effective or are those efforts likely to result in an
increase in the representation and utilization of minorities and
women?
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(4) Is there impartiality in the treatment of minorities and
women?

(5) Are the Contractor’s/Company’s affirmative action efforts an
isolated or of an on-going nature?

(6) Have the Contractor’s/Company’s efforts produced results?

3. Good Faith Efforts

a)

b)

d)

A Contractor/Company is deemed to be in compliance with equal
opportunity requirements where there is evidence that every good
faith effort has been made, in spite of continued disparities in
representation, etc.

Good faith efforts must be targeted, specific and reasonably
calculated to result in the desired compliance. Repeated use of
unsuccessful activities, such as sending form letters, which produce
no results, will not be considered good faith efforts.

Documentation of good faith efforts must include specific
information such as which referral sources were used, with whom
the Contractor/Company interacted, documentation of telephone
requests for women and minorities in specific crafts with
underrepresentation, etc.

Good faith efforts also apply to a Contractor’s/Company’s efforts to
do business with minority-owned and women-owned businesses and
suppliers. A pattern of using DBE business partners only on
federally aided projects, with no similar involvement in other
business ventures, will require closer examination to be considered
good faith efforts.

4. Non-compliance with Supporting Findings

a)

b)

A Contractor/Company is in non-compliance when there is
sufficient information, data and evidence to make a determination
that the Contractor/Company failed to effectively implement the
mandated equal opportunity requirements.
Non-Compliance determinations are based on the data, records and
other information gathered during the entire compliance review
process, including but not limited to the on-site review process.
Efforts to bring a Company/Contractor into compliance may be
accomplished through negotiating immediate corrective action or
through the issuance of a Show Cause Notice.
Negotiation of immediate corrective action(s) is appropriate where
the findings of non-compliance are based on relatively minor
deficiencies in the Company’s/Contractor’s implementation of the
equal opportunity requirements.
A Show Cause Notice is required when the finding of non-
compliance is based on any one of the following:

(1) The findings of a compliance review;
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(2) The results of an investigation, which verifies the existence of
discrimination;
(3) Reports reflect underutilization of minorities and women
throughout the Company’s/Contractor’s workforce.
Once a Show Cause Notice has been issued, a compliance
conference will be scheduled, during which further negotiations may
take place to achieve compliance. (See 8 IV. I. 1. C and/or 8 VII. C.)

CORRECTIVE ACTION and ENFORCEMENT

1. Voluntary Corrective Action Plan (VCAP) and Corrective Action Plan

a)

b)

d)

A Company/Contractor determined to be in non-compliance has
thirty (30) days from the receipt of a Show Cause Notice to develop
and submit an acceptable Corrective Action Plan, in writing.

If cited deficiencies can be corrected within thirty (30) days, no
written Corrective Action Plan is necessary. However the time
frame for corrective action remains thirty (30) days for completion.
If cited deficiencies are major and/or require more than thirty (30)
days to correct, a Show Cause Notice will be issued. Pursuant to a
Show Cause Notice a compliance conference will be scheduled.
Negotiations will take place between DelDOT and the
Contractor/Company. The Contractor/Company must enter into a
Corrective Action Plan detailing how the identified deficiencies will
be address and providing timeframes for the corrections, which
DelDOT must approve.

Any Show Cause Notice is rescinded upon submission and approval
of a Corrective Action Plan.

The written Corrective Action plan must state a clear action plan
with time limits for the Company/Contractor to correct each cited
deficiency. The Corrective Action Plan submitted to DelDOT must
be sufficient to correct deficiencies or DelDOT will not approve it.

2. Follow-Up

a)

b)

In circumstances where cited deficiencies can be corrected within
thirty (30) days, DelDOT personnel will monitor progress on the
corrective action during that thirty (30) day period. At the
completion of the corrective action or the thirty (30) day period,
whichever comes first, a report of progress will be generated, sent to
the Company/Contractor, and become part of the compliance review
record.

Failure to correct deficiencies where those deficiencies could have
been corrected within thirty (30) days will result in a formal finding
of non-compliance, reinstatement of the Show Cause Notice and
time frame, and appropriate enforcement action taking place.
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In those circumstances where a Voluntary Corrective Action Plan
has been approved, DelDOT will monitor progress on the correction
of deficiencies cited.

Failure to complete a Corrective Action Plan, once approved, or
failure to make reasonable progress under a Corrective Action Plan
on correction of deficiencies cited will result in a formal finding of
non-compliance, reinstatement of the Show Cause Notice and time
frame, and appropriate enforcement action taking place.

Satisfactory completion of a Corrective Action Plan, written or
otherwise, will remove any finding of non-compliance. A final
closure letter will be sent to the Company/Contractor culminating
the review process. Such documentation will be retained by
DelDOT.

3. Enforcement

a)

b)

Administrative action to address non-compliance after a Show
Cause Notice has been issued will be the same as those taken for
other failure to perform issues pursuant to a contract.
Contract administration procedures may also be invoked against a
non-compliant Contractor/Company. Such measures include but are
not limited to:
(1) Determining the Contractor/Company a non-responsible
bidder on contracts containing the provisions which were violated
and not subsequently corrected when the opportunity existed,;
(2) Future bids being held irregular and non-responsive based on
deficiencies on other contract(s);
(3) Disqualification as a bidder pending correction of
deficiencies;
(4) Creating the Contractor’s/Company’s bid ceiling;
(5) Canceling or suspending the contract(s) on which the
violations were found;
(6) Determining Contractor/Company is in default on the contract
where the violation occurred and terminating the Contractor’s/
Company’s right to do work on that contract and initiating action
pursuant to the termination of the contract;
(7) Debarment from future federal contracts.

4. Should a contractor or consultant wish to appeal a finding of non-compliance
and efforts to negotiate corrective action under a Show Cause Notice fail, the
contractor or consultant may appeal, pursuant to the following procedures:

a)

The appeal of the non-compliance determination must be made to
DelDOT’s Director of Technology and Support Services. Appeals
must be requested in writing within fifteen (15) days of receipt of
the Show Cause Notice or within fifteen days (15) of failure of
negotiations intended to result in a Corrective Action Plan.
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b)  The written request for appeal must specifically outline, in detail,
information indicating the basis for the contractor’s/consultant’s
appeal, with supporting documentation.

C) A hearing will be granted at the discretion of DelDOT’s Director of
Technology and Support Services.

d)  Consideration of all appeals will be made by a panel consisting of
DelDOT’s Director of Technology and Support Services, DelDOT’s
Chief Engineer and the Deputy Attorney General assigned to
DelDOT.

e) The panel will render its determination in writing. Appeal
determinations will be final.

5. Documentation of all enforcement efforts, including final reports and appeal
determinations, will be forwarded to FHWA.

Accomplishments

DelDOT has not conducted any contractor compliance reviews. Focused
attention has been placed on the development of a contractor compliance
program plan which fulfills regulatory obligations.

Major problems encountered

The fiscal challenges related to the limited staffing in Delaware preclude
development and adoption of a contractor compliance program plan that would
be impracticable. The length of time since the last contractor compliance review
also impacts the establishment of new mechanisms to review projects and
identify action areas.

Major breakthroughs

The creation and filling of the Civil Rights Administrator position has resulted in
the rejuvenation of various monitoring and data gathering mechanisms
supporting contractor compliance activities. DelDOT has initiated several
automated processes to compile contractor information relevant to compliance
monitoring.

The loss of four DBE/EO Specialists in the past three years has been a significant
challenge. As of the preparation of this program plan, the two DBE/EO
Specialist positions are filled.
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CONTRACTOR COMPLIANCE REVIEW FLOW
CHART
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V.

ADDITIONAL PERIODIC COMPLIANCE PROCEDURES

A

B.

C.

FHWA 1391 and EEO Report 1392 Monitoring Process

DelDOT is committed to soliciting required data and information from all
contractors with active contracts at the scheduled time frame for 1392 reporting.
On or about July 1 of each year, DBE staff, in cooperation with Contract
Administration, will identify all contracts active and the prime and sub-
contractors working on the active contracts/projects.

DBE staff will solicit by mail, from each contractor/consultant, the necessary data
and information on each active contract. Prime contractors/consultants are
responsible for insuring completion and submission of requested data and
information by subcontractors/subconsultants on each active contract. DBE staff
will compile submitted data and information on the required 1392 report and
submit this report timely to FHWA. Documentation of failure to respond to the
1391 inquiry will be maintained. Such failure to cooperate as well as the results of
the 1392 report will be considered, by DelDOT Civil Rights Section personnel, in
determining the suitability of a contractor/consultant/DBE for contractor or DBE
compliance review.

EEO Compliance Certification Form

1. To secure confirming statements of compliance from contractors and
consultants doing business with DelDOT, an EEO Compliance Certification
Form has been developed. (Exhibit G1)

2. Contractors will be required to submit this form annually and review of these
forms will be performed by Civil Rights section staff. Such forms will also
be used a historical data for full contractor compliance reviews.

Quarterly EEO Employment Report — Contractors (Exhibit G2)

1. To secure project-specific data to analyze contractor employment activities
ad affirmative action effectiveness, DelDOT solicits workforce data from
contractors and consultants on federally-assisted projects.

2. Instructions for Completion of the Report

a) Any prime contractor, consultant, subcontractor, or subconsultant
performing work on a project or agreement funded with federal
funds, in whole or in part, must complete the EEO QUARTERLY
EMPLOMENT Report Form. This reporting responsibility begins
with the first quarter during which active work was done on the
project. The completed report must be submitted to DelDOT’s
Civil Rights Section no later than the 15" calendar day of the
month following the report month. For example, if a federally
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b)

d)

9)

h)

funded project contract began work on March 15, 2011. The first
report due to DelDOT is due for the first quarter of the 2011
calendar year (January — March 2011). That report will be due no
later than April 15, 2011 from the prime contractor/consultant and
all subcontractors and/or subconsultants on that federally funded
project.

To facilitate accurate review and compilation of the data for
reporting to the FHWA as required, DelDOT requests that the EEO
Quarterly Employment Report be submitted electronically in
Microsoft Excel format and in hardcopy, with original signature
via mail for each report period. Failure to submit the required
report may result in withholding of estimate payments due and
may also result in a finding of non-compliance with attendant
administrative sanctions.

Step 1 The prime contractor or consultant is responsible for filling
in the DelDOT nine (9) digit project number in Section 1
(highlighted below). Copies of the form, with the DelDOT project
number must be provided by the prime contractor/consultant to
all subcontractors/ subconsultants performing work on the project
during the reporting period/quarter.

Step 2. The firm/company responsible for completion of the form
must indicate the name and address of the firm/company in Section
2. Do not use project field office addresses.

Step 3. Any firm/company completing the EEO Quarterly
Employment Report must indicate in Section 3 whether that
firm/company is working on the project noted in Section 1 as a
prime contractor/consultant or as a subcontractor/subconsultant on
that project.

Step 4. Any firm/company completing the report form must
indicate the period covered by the report. The quarter which the
report covers should be identified as a quarter, (ie. 1% quarter) and
the months covered (i.e. 10/10 — 12/10).

Step 5. Any firm/company completing the EEO Quarterly
Employment Report Form must indicate in Section 5 whether the
project for which the report is being made is a construction project
or a consultant project/agreement.

Step 6. In capturing the specifically requested workforce data, any

reporting firm/company must report information on all of its
employees who worked on the project at any time during the report
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)

K)

month. Reporting firms or companies must breakdown the
workforce on each project by the EEO Categories reflected to the
left of Section 6.

Specifically, data must be reported separately for existing and new
employees. EXxisiting employees are those employees who were
on the reporting firm or company payroll in February 2011. New
employees are those employees added or recalled to the reporting
firm or company payroll after February 2011. The number of
existing and new employees must be reported for each EEO
Category on each projet for which an EEO Quarterly Employment
Report Form needs to be completed.

Step 7 The firm/company representative responsible for the
compiling and reporting of the employment data on the form must
sign and date the completed original. The title of the responsible
firm or company representative must be included as well.

Step 8 — Submission During the last week of each calendar
quarter, DelDOT’s Civil Rights Section will send correspondence
to each prime contractor/consultant. This correspondence will list
all federally funded projects for which an EEO Quarterly Report is
due from the recipient contractor/ consultant along with the
weblink to download the form. As noted in the General
Information the EEO Quarterly Employment Report should be
submitted electronically in Microsoft Excel format to DelDOT
along with hardcopy forms, with original signature via mail for
each project for which work was done during the report period.
Time frames for submission are as follows:

i.  Prime contractors/consultants must provide the report
form/file to all subcontractors or subconsultants on the
projects/agreements for which quarterly reports are due
no later than the 5" of the month following the end of
the quarter.(i.e. April 5 for the first quarter of the year)

ii.  Subcontractors and subconsultants are expected to
submit completed forms/files to the prime
contractor/consultant no later than the 15" of the month
following the end of the quarter. (i.e. October 15 for the
third quarter of the year)

iii.  Prime contractors and consultants must submit their
completed reports and those of their subcontractors no
later than the end of the month following the end of the
quarter. (i.e. January 31 for the fourth quarter of the
year)
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